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ReasonsforDecision

Introd
uction1)

Inthiscasetheapplicantseeksadeclaratoryorderandaninterdictagainstthefirsttotenthrespondents(referredtointhepapersinthesingularasthe
“CountryBirdgroup")topreventthemvotingtheirsharesataforthcominggeneralmeetingofthecompany.'Theapplicantapprehendsthattherespondentswilleitherthemselvesorabettedbyunknownothers,attemptto

takecontrolofthecompanybyvetoingcertainspeciproposedatthegeneralmeeting.On24March2016wegaveourorder
dismissingtheappli

‘TMdissenting).Thereasonsforthedismissaloftheapplicationbythemajorityofthepanelandthereasonsforthedissentfollow.
resolutionstobe

jon(asperManoimPMandTregennaTMwithMokuenaMajoritydecision
(2)8)

abidebythedeci Thereliefsoughtbytheapplicantisratherlengthybutcanbesummarisedasfollows:

2.1.Theapplicantseeksadeclaratoryorderthatifitvotesatleast25%ofthesharesrepresentedatashareholdersmeetingtobeheldon29March2016,soastoenableittodefeatthespecialresolutionstobeproposed
andpassedthere,itwillacquirecontrolofSovereignforthepurposesofsection12(2a)readwithsections12(2)(b),alternatively12(2)(g)oftheCompetitionAct,Act89of1998(theAct).2.2.Second,adeclaratoryorderthatitbeobligedtonotifythemergerintermsofsection13A(1)andnotimplementit,asrequiredbysection13(A)3of

theAct?
ThedeclaratoryprayersarefollowedbytwomoreprayersthatfollowtheassumptionthattheCountryBirdgroupacquiresthesharescontemplatedinthe
astheeleventhrespondenttheCommissionhasnotfiledanypapersandhasindicateditwouldionoftheTribunal.?NoticeofMotion,prayer2.1.*Supra,prayer



declaratoryprayers:Thefirstistodirectittonotifythemerger,andthesecond
interdictitfromimplementingthemergerinteraliabyvotinganysharesithasSovereignuntilthechangeofcontrolhasbeenapprovedbytheCompetition

authorities.”

[4]ThepracticaleffectofthisreliefistopreventtheCountryBirdgroupfromvotingagainsttheresolutionsattheapplicant'sgeneralmeetingofthe29March2016,
eitherbyvotingthesesharesiftheyhavethemortodiscouragethemfromacquiringthem,iftheyintenddoingso.

5)iscommoncausethat:
5.1.Iftheexerciseofvotingtheshares,ascontemplatedintheNoticeof

fitutedamerger,thenintermsoftheturnoverandassetsizewolved,theacquisitionbytheCountryBirdgroupwould
constituteanotifiablemerger;

5.2.AnotifiablemergermaynotbeimplementedwithouttheapprovaloftheCompetitionAuthorities;and
5.3.TheCountryBirdgrouphasnotbeengivensuchapproval.[6]Theremainingissuesareindispute.(71Specificallytheapplicationraisesthreethresholdissues;dotherespondents

presentlyhavethemeanstoeffecttheveto;alternativelyeveniftheydon'tatthetimeofhearing,isthereareasonableapprehensionthattheymightatthe
timeofthegeneralmeeting;andthirdly,ifthisapprehensionisfoundtobereasonable,doestheexerciseofthevetoingoftheresolutionconstituteaform[8]

wouldconstituteaformofcontrol.
+Supra,prayers3.1and3.2.



History(9)[10](4)(13
)

CountryBird'sinitialacq
(14]

Accordingtotheapplicant,thefirsttotenthrespondents,althoughseparatelegalpersons,areallinterconnectedandhavethesameunityofpurposeinsofarastheapplicant'sbusinessisconcemed.Forthisreasontheapplicanthas
referredtothemasthe“CountryBirdgroup’,althoughtechnicallynosuchentityicetheserespondentsdonotdenythataninterconnectionexistsamongstthem,wewillsimplifyissuesbyusingthesameterminologyasthe

exits.

applicantsdotorefertothefirsttothetenthrespondents.Asafindingoffactwewillassume,becauseithasnotbeenseriouslydisputed,thatthefirsttotenthrespondentscanbeconsideredtobeasinglegroupingforthepurposeofthis
decision.

Theapplicant'scasereliesonahistoryofinter-actionsbetweenitandsomemembersoftheCountryBirdgroup,whichitallegesitwillshowthelatter’s
intenttocontroli

Itisnecessaryforustoconsiderthishistorybriefly.SovereignallegedthattheCountryBirdgrouphadpreviouslymeddledinkeycorporateandstrategicaffairsofSovereign.Insupportofthisaccusation
SovereignreliedontwoepisodesofsharepurchasesmadebytheCountryBirdgrouporsomeofitsconstituents,firstin2009andthenlaterin2015.Whilstthe

CountryBirdgrouphasnotdeconclusionsthatSovereignseekstodraw. idthepurchases,itdoesdisputesomeoftheWenowgoontoconsidertheseacquisitions.ionanddisposalofsharesinSovereign
Inmid-2009,whenitwasfacingfinancialdifficulties,Sovereignannouncedthatitwasinnegotiationswithapossiblesuitorwhocouldalleviatethecashflowproblemsitwasencountering.Theenvisagedtransactioninvolvedaproposed

“reverse”listingofAfgriOperationsLimited's(“Afgri")fooddivisionintoSovereign.ThistransactionconstitutedanimportantstrategictransactionforSovereignandrequiredaspecialresolutionofSovereignmemberstobringit



[15]

about.DuringthistimeCountryBirdacquireda22.76%interestinSovereign
whichresultedinCountryBirdbeingthesecondlargestSovereignshareholderenablingitdefactotodefeatthespecialresolution.ItwascommoncausethatCountryBirdwasagainsttheimplementationoftheAfgritransaction,which

Sovereignsubsequentlyabandoned.
ToaddressSovereign'spredicament,theboardproposedaR100millionrights

issue,whichonceagainrequiredaspecialresolutionofSovereignshareholders.SovereignallegesthattheCountryBirdgroupsoughttostymieiitcoulddobyvirtueofitsstakeinSovereign.Sovereign
itcouldonlyproceedwitha“claw-back”offer,becausethatdidnotrequireaspecialresolution.Butthedrawbackwasthisrestricteditsabilityto

raisecapital.CountryBirdelectednottofollowitsrightsandsubsequentlydisposedofitssharesinearly2010.CountryBirdgroup'ssubsequentacquisitionofsharesinSovereign
[6]a7)[18]

FromJuly2015onwards,inaseriesoftransactions,theCountryBirdgroup
acquiredfurthersharesinSovereign,sothatbyOctoberofthatyearitheld1,263,563shares.ItisunclearwhatsparkedthisinitialinvestmentinSovereign
shares.®Inthatsamemonth,Sovereignannouncedanintentiontoimplementcertainstrategictransactionsforwhichitrequiredthepassingofcertainspecialresolutions.Thematerialaspectsoftheseresolutionswere:a.therepurchaseof10%ofitssharesatapriceofR8.50;and

b.ThecreationofatrustthatwouldtakeupthesesharesthatinteraliaconsistedofamanagementgroupingandaBEEEgroup(“theproposed
transactions")

Shareholderswerenotifiedthattheseresolutionsweretobeproposedfor
adoptionatageneralmeetingon14January2016(‘thefirstmeeting’).On31December2015,beingthelastdayonwhichsharesinSovereigncouldbetradedfortheirholderstoattendandvoteatthefirstmeeting,theCountry

*TheCountryBirdGroupacknowledgestheseacquisitionsinitsansweringpapers,butdoesnotexplainit.5



Birdgroupthroughoneofitsinvestmentvehiclesacquiredanother3.7millionSovereignsharesthusincreasingitsinterestto6,173,742sharesrepresenting8.1%oftheissuedsharecapitalinSovereign.

[19]Sovereignsuggeststhatbecausethepurchasesweremadesubsequenttothepostingofthecircular,theywereevidenceoftheCountryBirdgroup'sconformingtowhatittermeditshistoricstrategyofacquiringsufficientofSovereign'ssharestoenabletheCountryBirdgrouptoblockitsstrategicresolutions.Presumablythereferencetohistoricstrategymeanttheeventsof2009referredtoabove.TheCountryBirdgroupdeniedthisintentionandsaidits
reasonsweremotivatedbythediscountbetweenthesharesastheywerethentrading,andthebuyoutpremiumofR8.50.[20]However,claimsSovereign,intheensuingfortnight,theCountryBirdgroup,representedbyInvestecBankLimited'scorporatefinanceteam,soughtto

persuadeSovereign'sinstitutionalshareholderstovoteagainsttheproposedtransactions.TheCountryBirdgroupchosenottorespondtoittothisallegationclaimingitwasvagueandunsubstantiated.[21]Atthesametime,membersofthegroup:21.1Tookstepstoberepresentedatthefirstmeetingtospeakandvoteagainsttheproposedresolutions;and21.2NotifiedSovereignthatthe2ndrespondent(Snyapp),theBuzbyTrust’,ColinJames(7threspondent)andMarielleLecluse(9th21.2.1weredissentingshareholdersforpurposesofsection164(3)oftheCompaniesAct,asregardstheresolutionsproposedtobepassedatthefirstmeeting;”and21.2.2intendedopposingtheresolutionsasenvisagedinsection
115(8)oftheCompaniesAct.©OfwhichKevinJames(thefourthrespondent)isatrustee.7Theappraisalremedy,providedfortion164oftheCompaniesAct,allowsaShareholdertooptoutofthecompanyforafaircashconsiderationifthecompanyproceedswithcertaincorporatetransactionswith

whichtheShareholderdoesnotagree.



Sovereign'sgeneralmeetingof14January2016
[22[23](24)[25][26](27)

Sovereignshareholdersrepresenting84.27%ofallthevotingsharesattendedthemeetinginpersonorbyproxy.Althoughthedissentingshareholdersvoted
alltheirshares(representingabout10%ofvotingrightsatthefirstmeeting)againstalltheproposedresolutions,eachofthemwaspassedbyaround85%ofallthesharesrepresentedatthefirstmeeting.On15January2016Sovereigninformedthedissentingshareholdersoftheir

rightsundersection164oftheCompaniesAct.InresponsethedissentingshareholdersdemandedpaymentatfairvaluefortheirSovereignshares,which
wasclaimedatR8.50ashare.

‘AwarofwordsthenbrokeoutbetweentheSovereignBoardandtheCountryBirdGroup.ThisinvolvedtheintricaciesoftheappraisalrightsofadissentingshareholdertobeboughtoutintermsoftheCompaniesAct.Thisdisputewas
latertoformthesubjectmatterofaHighCourtdisputethatneednotconcernushere.Sovereignseekstorelyonwhatwasstatedduringthevariousangry

‘exchangesthattookplacebetweentherespectiveparties.SovereignaccusedtheCountryBirdgroupofattemptingtofoilitsBEEtransaction,orweakenthecompanyfinanciallybyforcingittobuyitout.®InanothertwistofthetaleCountryBird'sJamessentanemailmeantforhis
attorney,inadvertentlytoSovereign'sattorney.Theemailstates“NoworriesClint{thenameofCountryBirdgroup'sattorney]westoppingat9.9%.”‘SovereignsuggeststhatJamesintendedwiththisemailtoeithermisrepresent
CountryBirdgroup'strueintentionsorthathelaterchangedhismind‘subsequenttosendinghisem

responsetoaprecedingemailfromhisattorneywarninghimthatifthey
exceededa10%shareholding,theywouldhavetonotifythisfactintermsoftheCompaniesAct.

isthathisemailwasaByFebruary2016thegermofSovereign'sapproachunderpinningthecurrent
transactionemerged.Sovereign'sattomeysaccusedtheCountryBirdGroupof*SeeRecordpage35,para71.2.3.*SeeRecord40para83.



[28][29][30](31)

actinginconcerttodefeatatransactionofstrategicimportancetoSovereignthe“achievementofwhichwouldconstituteanotifiablemerger.”*°AlthoughtheSovereignboardcouldhaveelectedtopurchasethedissentingshareholders’shares,itchosenottodoso.Thereasonwasapparentlyaffordability.HaditrepurchasedthesesharesitwouldhavefacedtheprospectInsteadittriedtoresolvetheproblembyproposinganamendedspecialresolutiontoputtoshareholders.ThematerialtermsoftheBEEtransactionremained.Whatchangedwasthatinsteadofofferingtorepurchase10%oftheshares,itreducedtheofferto5%,althoughtherepurchasepriceremained
R850.

Sovereignshareholdersarerequiredtoapprovetherevisedtransactionsbyspecialresolutions.ItisthefateofthisresolutionthatunderpinnedthepresentoftheCountryBirdgroupapproachedinstitutionalshareholdersofSovereignofferingtoacquiretheirsharesinthecompany.DiscussionswerealsoheldbetweenaMarthinusStanderandEttieneDuPreez,respectivelyexecutivesofCountryBirdandSovereign,whereStanderappearedtofeeloutthelatteraroundmediareportsthatanotherpoultryproducer,AstralFoods,mightbeinterestedinacquiringSovereign.Nothingmuchcameofthisdiscussion.DuToitallegesthatStanderhadtoldhimthatCountryBirdwasopposingtheBEEresolutionsbecauseiftheywerepasseditwouldincreasethecostsofCountry
Birds’intendedacqi
ition.Sovereign'sgeneralmeetingof29March2016[32]On24February2016Sovereignconvenedageneralmeetingon29March2016(‘thesecondmeeting’)andnotifiedshareholdersoftheproposed:32.1Revocationoftheresolutionspassedatthefirstmeeting;and32.2Implementationoftherevisedtransactionswhichwereoffundamental



[33][34][35][36](37][38] Dissentingshareholderswhoserightshadnotbeenreinstatedintermsofsection164(10)oftheCompaniesActthatbyvirtueofsection164(9),wereadvisedthattheywouldnotbeentitledtoattendorvoteatthesecondmeeting
unlessanduntiltheywithdrawtheirdemandstohavetheirsharesrepurchasedatThelastdayonwhichsharesinSovereigncouldbetradedfor

theirholderstoattendandvoteatthesecondmeetingwas11March2016. valu

Sovereignshareholdersarerequiredtoapprovetherevisedtransactionsby
specialresolutions.

Itiscommoncausethatatthedateofourhearingon22March2016the
CountryBirdGroupcontrolledjustunder10%ofthesharesoftheapplicant.Aresolutionrequirestheapprovalof75%ofthememberspresentand

atthemeeting.
Itisquiclearthatwith10%ofthevotes,theCountryBirdGroupcannotvetoaspecialresolutionunlesslessthan40%ofitsmemberswereinattendanceandvoted.Itisalsocommoncausethatonaverageoverthepastfewyears

attendanceatgeneralmeetingsoftheapplicantwas67%andattherecentgeneralmeetingthisfigurewashigherthanaverageat84%,causethatins

isalsocommon

ionalshareholdersrepresenting70%oftheshareshaveindicatedtothecompanythattheywillvoteinfavourofthespecialresolution.Thereisnosuggestiononthepapersthattheseshareswillnotbevotedatthemeeting.Thismeansthatthepossibiltyofalowturnoutatthegeneralmeetingwherethequorumislessthan40%ishighlyunlikely.
isthusimprobablethattheCountryBirdgroupcanvetoaspecialresolutionwithitscurrentshareholding.

Itisofcoursepossiblethatoftheapproximately20%oftheremainingshareholders(ifweexcludethe70%itutionalshareholdersandthe10%oftheCountryBirdgroup)someproportionmayvotewiththeCountryBirdgrouptodefeatthespecialresolution.
'"Intermsofsection164(9)ashareholderwhohassentademandintermsofsubsection5,hasnofurtherrightsinrespectofthoseshares,otherthantobepaidtheirfbeforethecompanymakesanofferforthoseshareso valueunlesstheshareholderwithdrawsthatdemand

wssuchoffertolapse.



[39]However,inordertodosoitwouldrequireanadditional14%ofshareholdersvotinginpersonorbyproxy,allofwhomwouldhavetovoteagainstthespecialresolution.”Ifanyvotedforit,CountryBirdgroup'staskwouldbeevenmore
daunting.Thisfigureexceedsboththeaveragegeneralmeetingattendancefigureandthehigherfigureattherecentgeneralmeetingwhereasimilarspecialresolutionwastobevotedon.Onecanassumethatevenifthisresolutionattractsgreatershareholderattentionthandoestheaveragegeneral
meeting,theattendancefigurewouldnotbemarkedlyhigherthantheJanuaryattendancefigureof84%.

[40]ButevenifwearewrongontheprobableattendancefigureremainingsithatinJanuary2016,thearithmeticonitsownsuggeststhattheprobabilitiesof
‘successforCountryBirdgroupdefeatingthespecialresolutionareremote.Thisalsoassumesofcourseintheapplicant'sfavourthattherespondentsorotherdissentingshareholdersarenotprecludedfromvoting."*[41]Alivetothisproblemwiththeshareholderarithmetic,theapplicant'schief

executiveofficerChristopherCoombesindicatedinhisreplyingaffidavitthattheprecisenumberofsharestheCountryBirdgroupmayhaveacquiredmighthave
increasedbetweenthetimeofthefilingofthepapersandthetimeofthehearing,sufficientforittoexercisetheform’ofcontrolatissue."*Hedidhowevermakethefollowingconcession:

“HoweverifittranspiresbeforeoronthedayofthehearingthattheCountryBirdgrouptooknostepstoincreaseitsinterestinSovereignintherelevantperiod,thenSovereignacceptsthattheremaybenoneedforinterdictoryreliefbutreservesitsrightstoseekan‘orderfromtheTribunalintermsofprayers2and4oftheNoticeofMotion."[42]Atthehearingtheapplicantadvisedusthatithadatthattimenofurther
informationaboutanincreaseintheCountryBirdgroup'sshareholding.©Thisassumes94%ofthesharesarevoted(70%fortheinstshareholders+1ofourhearingthiswasanaspectofseparatedisputegoingbeforetheHighCour.“Applicant'sreplyingaffidavitparagraphs9-11recordpages284-5‘5Applicant'sreplyingaffidavitparagraph12oftherecordpage285.10



[43][44](45)(46)(47)[48]

Onewouldhavethoughtthatthiswouldhavebeentheendofthematter.
However,theapplicantatthehearingshiftedtheemphasisofitsapplicationfromactualapprehensiontoareasonableapprehension.

Thistooarisesfromthereplyingaffidavit.Afterreceivingtheansweringaffidavittheapplicant'sattorneyswrotetotherespondents’attorneystorequest:
“..anunequivocalconfirmationthatnoCountryBirdgroupmemberorassociatewhetherdirectlyorindirectlyand/orbeneficially,throughnomineecompaniesorthird

parties:acquiredanyadditionalsharesinSovereignintherelevantperiod;...and/orsecuredanycontractualorotherrightsinandtoadditionalsharesinSovereign,withtheintentionofvotingtheminconcertwiththerespondents,intherelevantperiod.”*®Thisundertakingwasrefused.TheCountryBirdgroup'sattorneyswrotebacktosaythattheirclientshadansweredthefactualavermentsmadeinthefoundingaffidavitintheiransweringaffidavitandaccusedtheapplicantofusingthelettertoextendthereliefsoughtbeyondthatcontainedintheapplication,Theyadvisedthatforthisreasontheywerenotwillingtoprovidesuchconfirmation."”Thethrustoftheapplicant'sargumentnowhasbeentoseizeonthisrefusaltojustifythegrantofadeclaratoryorder.AccordingtoCoombesinhisreplyingaffidavittherefusaltoprovidetheconfirmationwassignificantasit“...wouldhavebeeneasytoprovidesuchconfirmationifitweretrue.”MrSnyckers,whoappearedfortheapplicant,focusedhiscaseonthispoint.Hearguedthatthesituationwasanalogoustothesituationofanapplicantwhoasksarespondentwhohasthreatenedhimorherwithviolencetogivean
undertakingthathewouldnotcarryoutthethreatinfuture.Iftherespondentrefused,theapplicantwouldhavesufficientbasistoapprehendharmandseek

interdictoryrelief.‘©Replyingaffidavitsupraparagraph15."”SeeletterfromBowmanGilfillandated17March2016,recordpage317.iW



[49](50)51](52)(53)(54)(55)(56)

However,wedonotthinktheanalogyisappositeinthiscase.Votingsharesis,
unlikeanassault,notaprimafacieunlawfulactwhichapartyseekingtoreassureanotherthatitsactionswerelawfulmightbeexpectedtoconfirm.OrdinarilythevotingofsharesisalawfulactandtheCountryBirdGroup'srefusaltosubmittotheapplicant'ssetofinterrogatoriescannotformabasisto

inferanapprehensionofunlawfulness.Norshouldtheapplicantbeallowedtomakeitscaseoutinreply.‘Thusonthisbasisaswellthecaseshouldfail.However,justincasewearewrongonthispointwemustthenconsiderthefurtherorthirdlegofthecase,whichiswhethertheactofvetoingagainstthespecialresolutionsconstitutesanacquisitionofcontrol.OnthispointtheapplicantreliedstronglyonadecisionoftheCompetition
AppealCourt(CAC)inthecaseofGoldFieldsLimitedvHarmonyGoldMiningCompanyLtdandAnotherwherethecourtinterdictedashareholderfromvotingitssharespendingnotificationoftheacquisitionasamerger."®GoldFieldshadproposedaresolutiontoitsshareholderstovoteonatageneral

meeting.TheresolutionwastopermitGoldfieldstopoolitsassetsoutsideofSADCwiththoseofanotherfirmIAMGold,InretumGoldfieldswouldreceive70%oftheequityofIAMGold.ThesalewasconsideredbyGoldFieldstoaddto.itasignificantportfolioofnon-SADCassets."*ItalsoconstitutedasignificantrestructuringofGoldFieldsasittransferredsignificantassetsofitsowninto
OneshareholderNorilsk,whichheld20%ofGoldFields,hadindicatedtotheboarditsoppositiontotheproposalbutwasunsuccessfulinthis.
ThesituationchangedwhenHarmony,arivalgoldminerenteredthefraywithitsownproposal.Structuredintwostages,theHarmonyoffer,initsfirststage,wastoacquireonly34.9%oftheshareholdersshares.Intermsofthesecond

"SeeGoldFieldssuprapage91
12



87](58)59](60)[61][63]

stage,HarmonyofferedtoacquirefurtherGoldFieldsshares,sothatattheenditwouldacquiremorethan50%oftheshares.AtthesametimeHarmonyobtainedanirrevocableundertakingfromNorilskthatitwouldvotewithHarmonyattheGoldFieldsgeneralmeetingtovetotheIAM
Goldresolutions.

AtthetimeofthegeneralmeetinginquestionitwaspossiblethatifshareholdersacceptedthefirststageoftheHarmonyoffer,ittogetherwithNorilskcouldvoteatleast54%ofthesharesandthussuccessfullyvoteagainst
theIAMGoldtransaction.

Althoughpartsofthedecision,andanearlieronebytheTribunal,dealwithquestionofwhethertheHarmonytwo-partofferwasseverable,wedonotneed
toconsiderthatquestionnow.

Whattheapplicantrelieson,anditiscleartheCACmadefindingsonaswell,wasthequestionofwhether,ifthefirstofferhadbeenacceptedbythetimeofthegeneralmeeting,andthatHarmonyandNorilskvotedtheir54%sharestotorpedotheIAMGoldtransaction,thiswouldconstituteanacquisitionofcontrolforthepurposeofsection12(2)(g)oftheAct.Harmonyhadarguedthatitwasn'tanacquisitionofcontro!astheresolutionwasatemporaryalliance.Theargumentwasthatifshareholdersweretobeconstruedasjointcontrollers(neitheronitsownhadavotingmajority)then
theremustatleastbesomeshowingofaninterestthattheywouldalwaysoralmostalwaysvotetogetheronmaterialdecisions.TheCACrejectedthisinterpretationandheldthat“...therewasnotextualbasisfordistinguishingbetweenshortandlongtermcontrolparticularlywhenthe

wordingofsection12(2)(q)iscarefullyconsidered.”Butalthoughthecourtseemstohaverejectedtheideathattheacquisitionofcontrolrequiredsometimedimension,itwasthematerialityoftheresolutionthatstoodtobedefeatedbyHarmonyandNorilskthatcountedintheCAC's
determinationoftheacquisitionofcontrol.Thejudgementnotes:13



*..ASaresultoftheearlysettlementofferandtheirrevocableundertakingfromNorilskthefirstrespondentwillbeabletoeffectapermanentandirreversiblechangetothestructureof@competitor;attheveryleastitwillbeabletomateriallyinterest(sic)@keypolicyofappellant
‘byensuringthatappellantslongtermstrategyofenteringintotheIAMGoldtransactioncould[64]Thequestioninthiscaseiswhether,ifweassumefortheapplicantsthattheCountryBirdgrouphasobtainedsufficientundertakingsfromothershareholders

50astoenableittodefeatthespecialresolutions,thiswouldamounttoanacquisitionofcontrol.Putinthecourt'slanguage,doesthevetoofthespecial
resolutionsamounttoeffectingapermanentandirreversiblechangetothestructureoftheapplicant.[65]Neitherthecontentoftheresol

ionsnorthehistoryofhowtheycametobeproposed,suggeststhisisthecase.Theresolutionsdonotchangethestructure
oftheapplicantinthewaythethwarted|AMGoldresolutionwouldhaveforGoldFields.Grantedtheproposedspecialresolutionschangetheshareholdingratios,dilutingsomeinfavourofothers,butthestructureofthefirmremainsthesame;nordoesthepassingoftheresol

thehistoryoftheresolutionsshowsthattheyarenotimmutable.Sincethe
unsuccessfulattempttopassthemattheJanuarymeeting,thedirectorsmade ionsleadtoanewcontroller.Second,

somechangestothespecialresolutionsandproposedthemagaininchangedle

form.Thissuggeststhatfromacontentpointofviewthereisnothingirrever
aboutthem.NodoubtevenifdefeatedattheMarchmeeting,theschemecouldmoreappealingtosomeoftheobjecting

successfuldoesnotleadtoapermanentand againbeamendedtomakeshareholders.Thevetoever
irreversiblechangewhichwasfeaturethattheCACidentifiedasdeterminativeinGoldFields.

for

[66]FurtherguishingthiscasefromGoldFieldsisthattheCountryBirdgrouphasmadenotakeoveroffercontingentonthedefeatofthespecialresolutions.Thereisnoinevitalinevitablecontro!oftheapplicantbytheCountryBirdGroup.NordoesthepasthistoryofCountryBirdgroup'sactionswithrespecttotheapplicant,constituteasufficientevidenti

GoldFields.\fanythingtheCountryBirdGroup'spasthistoryhasbeenambiguous~itisunclearifithasambitionstotakecontrol,togetabetteroffer tythatiftheresolutionsaredefeatedthenextstageisthebasistoplacethepresentcaseonalllfourswiththosein
14



[6
7]

[68] forsomeonetobuyitssharesbyapplyingpressureontheboard,orifitwantstodonomorethanmakelifedifficultforarival.InGoldFields,thedissentingshareholder(Harmony)hadputaformaltakeoveroffertoshareholders—nosuchcommunicationispresentfromtheCountryBirdGroup.WethusfindthateveniftheCountryBirdgrouphadobtainedimevocableundertakingsfromasufficientnumberofshareholderstoeffectavetoofthe
‘specialresolutions,suchanactionwouldnotamounttotheacquisitionofcontrolforthepurposesoftheAct.

WemustbecarefulnottoallowcompaniesfacinghostilitytoboardproposalstousetheCompetitionAct’smergerprovisionstothwartshareholdervoting
activity.Thiswouldbeanunwarrantedinterferenceinthegovemanceofcompaniesandtheacquisitionofcontrolbywayofanabilitytovetoaboard'sproposedresolutionshouldnotbelightlyinferred.

Concl
usion[69]

Theapplicationfailsinthreerespects.Theapplicantshavefailedto
demonstratethattheCountryBirdgroupwillbeabletovotemorethan25%ofthesharesatthegeneralmeeting,northatithasshownareasonable
apprehgnsionthattheymight,andfinally,eveniftheycould,thiswouldnotDATE07JUNE2016

DISSENTINGOPINION

MrsMokuena'sReasons
[70]

|havereadthereasonsofmycolleaguesinthismatter.|regret|cannotagree
withtheirconclusion.Inmyviewtheapplicantshouldhavebeengrantedthe15



71)[72][73](74][75](76)

declaratoryorderandinterdictagainstthefirsttothetenthrespondents.|differwithmycolleaguesapproachandconclusiononthreeissues:
(a)thefirsttothetenthrespondentsdonothavethemeanstoeffecttheveto;timeofthegeneralmeetingtoeffectthevet notreasonableapprehensionthattheymighthavethemeansatthe
Inthesereasons|willnotrepeatfactsalreadytraversedbymycolleagues.|willsupplementthesummaryoffacts(inthereasons)andbringintosharpfocusthosefactswhicharenotaddressedbymycolleagues,which|consider

portantformydissent.

Sovereignissuedacautionarynoteon5"March2009and21April2009,tothe
effectthalwasinnegotiationsandthepriceofthesharesofthecompanycouldbeaffected.SubsequentlyCountryBirdincreaseditssharesinSovereign

to13.4%on14May2009.

SovereignandAfgriOperationsLimited(Afgri)madeafurtherannouncementingofthefooddivisionofAfgriintoSovereign.Theeffectofthe“reverse”listingwould
injectthemuchneededcashtransactionstrategicandananswertoitsfinancialproblems.

aboutnegotiationsthattheywereengagedintoeffecta“reverse”Ii
Inconsideredthe

itoSovereign.Sover
CountryBirdpurchasedmoresharesinSovereignmakingitthesecondlargestshareholderwith22.76%on1%June2009.Priortoincreasingitsstakein

Sovereignto22.76%,CountryBirdhadalreadyannouncedon20May2009,intentiontomakeanoffertopurchaseallthesharesofshareholdersof
Sovereign.

Theannouncedintentiontomakeanoffertopurchasesharesofshareholdersof
Sovereigndidnotmaterialise.Instead,CountryBirdinformedSovereignthat,itwillnotsupportthespecialresolutionsfortheAfgritransaction.TheAfgritransactionwasabandoned.

SovereignendeavouredtoraiseR100millionthroughrightsissueinrespectof
Sovereign's17millionunissuedshares.Therightsissuealsorequiredaspe16



resolutionofshareholders.AgainCountryBirdfrustratedtherightsissueby
advisingSovereignthatitwillnotsupportthenecessaryspecialresolutionfortherightsissue.Sovereignsettledforthelessattractiveoption,toraisefundsthrougha“claw-backoffer"which,CountryBirddidnotsupport.CountryBird

failedtofundSovereign.

[77]Subsequently,CountryBirdsoldits22.76%Sovereignshares.CountryBirdinitsannouncementinFebruary2010said“...whenCBHidentifiedSovereignasapotentialtake-overtarget.Followingunsuccessfulnegotiationsbetweentheparties,Sovereignproceededwitharightsissuewhichwasnotsupportedby
CBHandtalkswerethereforeterminated.FollowingthisdevelopmenttheCBHboardhasdecidedthatitwasinthebestinterestofCBHtosellitsinvestmentinSovereignandapplythecashflowtoCBH'srequirement.”ThissalefollowedshortlyafterCountryBirdhadscupperedtheSovereignAfgridealand

Sovereign'sfinancialwoescontinued.178}CountryBirdisSovereign'scompetitorandbecameawareofitsfinancialproblems,andscupperedeveryendeavourSovereignmadetomalattractiveinthemarketandbolsteritsfinances.CountryBird'srefusaltosupporttheproposedspecialresolutionstorevisetheremunerationofSovereign's
incentiveschemeofitsexecutivesandnon-executivedirectorsandtheintroductionofaBEE,ofanemergingpatterntocontrolthedestiny

ofSovereign.

itsshares[79]Interestinglyfiveyearslater,CountryBirdbetweenJulyandOctober2015,acquiredsharesinSovereignagain.”InOctober2015Sovereignannounceditsintentiontobuybackitsshares,bringinaBEEandchangetheshortandlong
termincentiveschemeofitsExecutiveCommitteeandthenon-executive

directors’feespolicy.
[80]CountryBirdvotedagainstthespecialresolutionswhichwereintendedtoeffectuatethestrategictransactionsofSovereigninthemeetingof14January

2016.DuetoCountryBirdvotingagainstthesespecialresolutions,thisgivesrisetoanobligationonSovereigntoforkoutR70milliontorepurchaseCountry®Seepage67oftherecord.CountryBirdsaiditwassellingthesharestoapplythemoneytoitsrequirements.TMSeethesummaryofthefactsinthemajorityreasonsatparagraph15to23.17



Bird'sshares.ThisobligationputafurtherfinancialstrainonSovereign's
alreadyconstrainedfinancialposition.

[81]Cognizantofitsfinancialconstraints,Sovereignoptedtorevisetheresolutionspassedon14January2016.Sovereignproposedarevisedtransactiontoitsshareholdersofthemajority'sreasons.”|agreewiththemajoritythat10%shareholdingonitsowncannotvetospecialresolutionsofshareholders.However,|donotdiscountthepossibilitythatCountryBirdcouldpersuadeothershareholderstovotewithit.Ifitistosucceed,its10%votingrightsandthebalanceof20%ofothershareholdersifsuccessfullypersuadedbyCountryBird,wouldcarrythevotewhichvetothespecialresolutionsasproposedbythe
BoardofSovereigntotheshareholders.[82]Therefore,itisnotfarfetchedofSovereigntobringthisapplication.CountryBirdhasapproximately10%sharesinSovereign.Sovereign'sapprehensionthatCountryBirdcouldvetothespecialresolutionswithothershareholdersisreasonableordirectlybyhavingincreaseditssharespriorto11March2016shouldnotbediscounted.SovereignrequestedCountryBirdtocategoricallystatethatitdoesnothaveanagreementwithothershareholderstovetothespecialresolutions,and,hasnotincreaseditsshareholdinginSovereign,butdeclinedtodoso.ThequestionthatCountryBirddidnotanswerduringthehearingwas,“whywasCountryBirdnotwillingtoputthismattertorestbysimplyunequivocallyansweringthequestion?”Whywasi

applicationforaninterdictandadeclaratoryorder,incurlegalcostswhen,thatcouldhavebeenavoidedbyananswer?|amthereforeoftheviewthatSovereign'sapprehensionisnotunfoundedandunreasonableunderthecircumstances.ThereforegrantinganinterdicttoSovereignwasappropriate.[83]|agreewithmycolleaguesthatitistritethatanapplicantcannotmakeitscaseinareply;however,|cannotupholdtherespondent'ssubmissionthat,thatisthecaseinthisinstance.Sovereigndidnotmakeitscaseinthereply.SovereignrespondedtoCountryBird'sanswer,whichwasequivocal.Ifreplyingtoananswerisconsideredmakingacase,wouldn'tthatdefeattheneedandpurpose
ofareply.®Seesub-paragraph21.1and21.2.
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[84](85)(86)(87)

|amcognizantofthefactthatCountryBird'sbidtogetthesupporttovetothespecialresolutionsattheshareholdersmeetingon14January2016wasnotsupported.|amhoweveroftheviewthat,thatdoesnotmeanthatthistimeCountryBirdwillnotsucceed.Ifithasnothingtohide,itcouldhavejustgivenSovereignthenecessaryassurance.Itistritethatifanundertakingisgiven,the
courtsusuallydonotgrantaninterdict.

TheconcessionmadebyChristopherCoombesreferredtobymycolleaguesdoesnotinanywaysuggestthateverythingiswellinallmaterialrespects.ThisdoesnotmeanthatcontrolcannotbeexercisedbyCountryBirdandothershareholdersthroughvotinginlinewith$12(2)(g)oftheAct.Accordingtothelaw“Itisnotnecessaryfortheapplicanttoestablishonabalanceofprobabilitiesthattheinjurywilloccur,hesimplyestablishonabalanceofprobabilitiesthattherearegroundsforareasonableapprehensionthathisrights
willbedetrimentallyaffected.

|donotappreciatewhythisdisputehadtocometotheTribunal,whenitcouldhavebeenresolvedquickly.WhatSovereignwishedtoknowcouldhavebeenansweredwithasimpleno!CountryBirdcouldhavejustindicatedunequivocallythatitdoesnothaveagreement(s)withothershareholderstovetothespecialresolutions,andhasnotacquiredmoresharesbefore11March2016.Ofimportanceisthat,aninterdictisnotgrantedincircumstanceswheretheapprehendedactionhasalreadyoccurred.Ifthehorsehasbolted,itcannotbestopped,thusourlawprovidesforinterdicts.Whathascomeandgonecannotbeinterdicted.Inthisdisputebeforeus,CountryBirdhasonmorethanoneoccasionendeavouredtothwartSovereign'sstrategicdecision,whichgoesto
itsabilitytosurviveasabusiness.Thereisahistorywhichshouldnotbeignoredand,itisnotunreasonableorunjustifiedofSovereigntohavebroughtanapplicationforaninterdicttothisTribunal.Thelawisclearandsimplewithregardto,ornottograntaninte’arepreventiveinnatureandfunction.‘Whenthereisathreatenedinfringementofanapplicant'sclearrightheneednotwaitfortheactualinfringementtooccur,®HerbsteinandVanWinseninTheCivilPracticeoftheHighCourtsofSouthAfrica,Volume1,5®Edition,

page146.
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butmayapproachthecourttorestrainthethreatenedconduct.’*Theapplicantdoesnothavetoshowthattheactoccurred,butthatthereisapprehensionofit
occurring.Wearedealingherewithadeterminedshareholderwhichhasapproachedinstitutionalshareholders,anditisunclearwhoelseCountryBirdsentfeelersto.CountryBirdaloneknowswhoelseitapproached.|amofthe

opinionthatSovereign'sapplicationforaninterdictisnotanabuseofthelegalprocessassubmittedbyCountryBird.

[88]Takingintoconsiderationthehistoryoutlinedinthesereasons,theapplicablePrinciplestograntaninterdict,thepublicinterest(BEE)andthepurposeofthe
Act,|ampersuadedandsatisfiedthattheapprehensionofSovereign,wasneitherhypotheticalnorimaginarybut,wasreasonableunderthecircumstancestherefore,aninterdictshouldbegranted.

[89]

ithregardtotheconclusionthatvetoingthespecialresol
constituteaformofacquisitionofcontrol,andmustbecontextualisedtakingintoaccount$12(2\q)oftheAct.Section12(2)(g)providesthat“Apersoncontrols

afirmifthatperson-hasabilitytomateriallyinfluencethepolicyofthefirminamannercomparabletoapersonwho,inordinarycommercialpractice,canexerciseanelementofcontrolreferredtoinparagraphs(a)to(f".CountryBird
notoncebutthricehasconducteditselfinamannerthathasmateriallyinfluencedthestrategicdirectionorpolicyofSovereign.[90]CountryBirdcommunicateditsintentionnottosupporttherescissionofthe

specialresolutionsof14January2016,andthepassingoftherevisedresolutionwhichpermitsSovereigntobuyback5%ofitsownshares(insteadof10%),andtheimplementationoftheBEEtransaction.
[91]Sovereignsubmittedthat,togrowitssalesandgetcontinuedsupportfromcompaniessuchasBidvest,itisnecessarytobeBEEcompliant.PerhapsitisappropriateatthisstagetorefertothePreambleoftheAct,whichprovidesthattheActisintendedtofac

restrictions,whichpreventedothersfromparticipatingintheeconomyofSouthAfrica.ThestrategicdecisionofSovereignwouldaddressthataspectofour litatetheeradicationorremovalofunjusthistorical

*HerbsteinandVanWinsen,TheCivilPracticeoftheHighCourtsofSouthAfrica,5*Edition,Volume1,page1465.
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history.Givingpreviouslydisadvantagedpersonstheopportunitytobepartof
Sovereignshouldbecommended.Takingthenecessarystrategicstepstodosoisgoodpolicythatcomplieswiththeprovisionsofs2{f)oftheAct.This,CountryBirdstymied,contrarytopublicinterestconsiderations.{92]|agreewiththemajoritythat“Ordinarilythevotingofsharesisalawfulactand

theCountryBirdgroup'srefusaltosubmittotheapplicant'ssetorinterrogatoriescannotformthebasistoinferanapprehensionofunlawfulness.”However,theconductofCountryBirdcannotbeignored.Thehistorytothis
disputepointstoCountryBirdhavingexercisedcontroloverSovereigninthepast,byforcingSovereigntoabortimplementingitsstrategicdecisions.EffectivelyCountryBird'sconductinfluencedthestrategicdirectionofSovereigninthepastand,wasplanningtocontinuedoingsoon29March2016,whichgaverisetotheapplication.Forexample,SovereignabandonedtheAfgritransaction,therightsissueandoptingfortheclaw-backoffer,andendeavouringtorescinditsdecisionof14January2016andreducetheriskof
havingtopayR70million,whichwouldhaveaggravateditsprecariouscashposition.CACinDistillersCorporation(SA)LtdvBulmer(SA)(Pty)Ltdsaidthat,s12oftheActenvisaged‘awidedefinitionofcontrol,soastoallow

therelevantcompetitionauthoritiestoexamineawiderangeoftransactionswhichcouldresultinanalterationofthemarketstructure,andinparticularreducesthelevelofcompetitionintherelevantmarket.’[93]TheOfficialJournaloftheEuropeanUnionprovidesthat“ControlisdefinedbyArticle3.2oftheMergerRegulationasthepossibilityofexercisingdecisiveinfluenceonanundertaking.Itisthereforenotnecessarytoshowthatthe
decisiveinfluencewillbeactuallyexercised.However,thepossibilityofexercisingthatinfluencemustbeeffective.(18)Article3.2furtherprovidesthatthepossibilityofexercisingdecisiveinfluenceonanundertakingcanexistonthebasisofrights,contractsoranyothermeans,eitherseparatelyorincombination,andhavingregardtotheconsiderationsoffactsandlawinvolved.

Acontrolmayoccuronalegalbasisordefactobasis,maytaketheformofsoleorjointcontrol,andextendtothewholeorpartsofoneormoreundertaking.”
Control

canbeexercisedbyashareholderwithlesssharesbyothermeans,whichis notexercisedonlyifashareholderhas25%ormoreinacompany.It
2



(95)(96)

whatSovereignisconcernedabout.CountryBirddidnotgiveanundertakingtonordiditassureSovereignthattherearenoothermeanswhichitcanvetothespecialresolutionsproposedfor29March2016.

MyphilosophyoftheapplicationoftheActisthat,theActmustbeapplied,interpretedandimplementedmindfuloftheConstithattheConstitutionisthepillarwhichguidestheapplicationofalllegislationin
theRepublic.Inparticulars9(2)oftheConstitutionprovidesthat“Equalityincludesthefullandequalenjoymentofallrightsandfreedoms.Topromotetheachievementofequality,legislativeandothermeasuresdesignedtoprotectoradvancepersons,orcategoriesofpersons,disadvantagedbyunfairdiscriminationmaybetaken.”TheActisoneofthemanymeasurestakenanditspurposeins2(f)isrelevantinthisapplication.

ion.|ammindfulofthefactCountryBird'sconductcannotbeconsideredanormalapplicationoftheCompaniesAct,withoutbalancingthatagainstthepurposeoftheAct,inparticulars2(f)i.e.topromoteBEE.””ThwartingSovereign'simportantstrategic
directionandbusinessdeciconsequentlyexercisingcontroloverit. tantamounttomateriallyinfluencingitspolicy,Inconclusion,vetoingthespecialresolutionsofSovereigninthemannerCountryBirdhasdone,(inthepast)itisexercisingcontrolandifitdoessoat

theshareholder'smeeting,thedeclaratoryorderisappropriateandamsatisfiedthatitshouldbegrantedtogetherwiththeinterdictsought.
07June2016

MsMediMokuenadissenting

TribunalResearchers:DerrickBowlesassistedbyKameelPancham

FortheApplicant'sAdvFASnyckersSC,AdvRMPearseasinstructedbyCliffeDekkerHofmeyr
Attorneys.

*TheConstitution,Act108of1996.
2”ThepurposeofthisActistopromoteandmaintaincompetitionintheRepublicinorder-topromoteagreaterspreadofownership,inparticulartoincreasetheownershipstakesofhistoricallydisadvantagedpersons.22



FortheFirsttotenthRespondents:Adv.MJEngelbrechtasinstructedbyBowmanlanAttorneys.
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